So You Want to Be a Mock Trial Lawyer?
A "Brief" Guide (Get it…"brief"?, oh, never mind)
THE CARDINAL RULES OF SUCCESSFUL TRIALS 

From James Alexander Talford. Professor of Law, Indiana University School of Law, Bloomington, Indiana. “Making and Meeting Objections”. http://www.law.indiana.edu/webinit/tanford/reference/objections.html. January 21, 2006.

1. Act respectful toward the judge. Stand when the judge enters and leaves the room. 

2. Address judge as "your honor." 
2. Be brief.
3. Don't waffle or whine.
4. Never underestimate your opponent.
5. Wear comfortable professional business clothes with comfortable shoes.

6. Be formal and professional at all times.
7. Prepare. 

NOTES ON HOW LAWYERS TALK IN COURT
From:  “Mr. Morrill”, , Millbury High School, Millbury, Massachusetts. “Law Notes for Trial”. http://www.millbury.k12.ma.us/hs/law/index.html. January 21, 2006.

Opening Arguments
Proper phrasing includes:
"The evidence will indicate that..."
"The facts will show..."
Witness ______________ (full role name) will be called to tell..."
"The defendant will testify that..."
BE BOLD, BE CLEAR, BE SURE.


Direct Examination
Attorneys conduct direct examination of their own witnesses to being out the facts of the case. Direct examination should:

1. Call for answers based on information provided in the case materials.
2. Reveal all of the facts favorable to your position.
3. Ask the witness to tell the story rather than using leading questions which call for "yes" or "no" answers. (An opposing attorney may object to the use of leading questions on direct examination) 
4. Make the witness seem believable.
5. Keep the witness from rambling about unimportant matters.

Call for the witness with a formal request:

"Your honor, I would like to call _______________ (role name of witness) to the stand."

The witness will then be sworn in by the bailiff before testifying.

After the witness swears to tell the truth, you may wish to ask some introductory questions to make the witness feel comfortable. Appropriate questions include:

1. The witness's name.
2. Length of residence or present employment, if this information helps to establish the witness's credibility. IT'S OK TO BE PERSONAL.
3. Further questions about professional qualifications are necessary if you wish to qualify the witness as an expert.

Examples of proper questions on direct examination:

1. "Could you please tell the court what occurred on ________(date or time?")
2. "What happened after the defendant slapped you?"
3. "How long did you see...?"
4. "Did anyone do anything while you waited?"
5. "How long did you remain in that spot?"

Conclude your direct examination with:

"Thank you, Mr./Mrs. ____________ (role name of witness). That will be all your honor." or "No further questions" (The witness will remain on the stand for cross examination.) 


Cross-Examination

Cross-examination follows the opposing attorney's direct examination of his/her witness.  Attorneys conduct cross-examination to explore weakness in the opponent's case, test the witness' credibility, and establish some of the facts of the cross-examiner's case whenever
possible. Cross-examination should:

1. 
Call for answers based on information given in Witness Statements.
2. 
Use leading questions which are designed to get "yes" or "no" answers.
3. 
Never give the witness a chance to "unpleasantly" surprise the attorney 

In an actual trial, cross-examination is restricted to the scope of issues raised on direct
examination.

Examples of proper questions on cross-examination:

"Isn't it a fact that...?"
"Wouldn't you agree that...?"
"Don't you think that...?"
"When you spoke with your neighbor on the night of the murder, weren't you wearing a red shirt?"
(See- all yes or no answers)

Cross-examination should conclude with:

"Thank you, Mr./Ms. ____________(role name of witness). That will be all your honor." or "No further questions."

Re-Direct Examination

Following cross-examination, the counsel who called the witness may conduct re-direct examination. Attorneys conduct re-direct examination to clarify new (unexpected) issues or facts brought out in the immediately preceding cross-examination only. They may not bring up any issue brought out during direct examination. Attorneys may or may not want to conduct re-direct examination. If an attorney asks questions beyond the issues raised on cross, they may be objected to as "outside the scope of cross-examination." It is sometimes more beneficial not to conduct it for a particular witness. The attorneys will have to pay close attention to what is said during the cross-examination of their witnesses, so that they may decide whether it is necessary to conduct re-direct examination.

If the credibility or reputation for truthfulness of the witness has been attacked on cross-examination during re-direct, the attorney whose witness has been damaged may wish to "save" the witness. These questions should be limited to the damage the attorney thinks has been done and should enhance the witness's truth-telling image in the eyes of the court.

Closing Arguments

A good closing argument summarizes the case in the light most favorable to your position. The prosecution delivers the first closing argument. The closing argument of the defense attorney concludes the presentations. A good closing argument should:

1. Be spontaneous, synthesizing what actually happened in court rather than being "pre-packages." (Don't read it") 

2. Be emotionally charged and strongly appealing (unlike the relative calm opening statement). 

3. Emphasize the facts which support the claims of your side, but nor raise any new facts.

4. Summarize the favorable testimony. 

5. Attempt to reconcile inconsistencies that might hurt your side. 

6. Be well organized. (Starting and ending with your strongest point helps to structure the presentation and gives you a good introduction and conclusion so that is what affectsa jury.)

7. The prosecution: should emphasize that the state has proven guilt beyond a reasonable doubt.

8. The defense: should raise questions which suggest the continued existence of a reasonable doubt.


Proper phrasing includes:
· “The evidence has clearly shown that..."
· "Based on this testimony, there can be no doubt that..."
· "The prosecution has failed to prove that..."
· "The defense would have you believe that..."

Conclude the closing argument with strong appeal to convict/acquit the defendant.

MAKING AND MEETING OBJECTIONS

From James Alexander Talford. Professor of Law, Indiana University School of Law, Bloomington, Indiana. “Making and Meeting Objections”. http://www.law.indiana.edu/webinit/tanford/reference/objections.html. January 21, 2006.

MAKING OBJECTIONS
1.
Basic procedure

· Stand up
· Tell the judge that you object
· State the exact grounds, citing the legal rule (outlined below)
· Give a one-sentence explanation
· Allow your opponent to speak without interruption
· Remain standing until the judge rules on the objection
· Accept the judge's ruling gracefully. 

2.
Tactics of making objections 


a. 
Reasons to object 

· You are certain you will be sustained. 
· The evidence hurts your case. 
· You need to protect your witness from misleading questions asked during cross-examination.
· You wish to disrupt your opponent. 
· You need to preserve a pretrial motion or previous objection. 
· You want an excuse to make a short speech to the jury.


b. 
Reasons Not to Object

· It would emphasize harmful evidence by calling special attention to it.
· The evidence will eventually be admitted anyway. 
· Too many obscure or technical objections may cause an unfavorable reaction among jurors. 
· The evidence may open the door to otherwise inadmissible favorable evidence. 
· Alternative means of combating the objectionable evidence exist, such as offering conclusive counter-evidence.
·  The objection is petty and unimportant. 

RESPONDING TO OBJECTIONS

1.
Basic procedure

· Stand up and face the judge. Don't give in to the temptation to face the opposing attorney who is making the objection.
· State your responses succinctly, being as specific as possible about the legal grounds for admissibility. 
· Give a one-sentence non-legal explanation for the benefit of the jury.
· Remain standing until the judge rules on the objection
· Accept the judge's ruling gracefully. 
· Make an offer of proof if you lose the objection. 

2.
Tactics of responding to objections. 


A. Reasons to withdraw or rephrase a question

· You agree that the objection is valid. Don't make silly arguments.
· The objection merely goes to the form of the question, and you can easily rephrase it.


B. Reasons to keep silent and let the judge rule

· You are uncertain about the validity of an objection, but cannot think of a good argument. 
· You have already withdrawn several questions. If you continually ask questions and withdraw them if your opponent objects, it begins to look like bad faith. 
· You don't want to interrupt the flow of your examination. Every argument takes time and distracts the jury from the witness's testimony.
· The judge is already taking your side. If the judge is already questioning the vailidity of the objection, it is probably best to keep quiet. 
· The judge does not appear to want to hear from you. 
· The objection is to testimony from a witness rather than to your question. You can withdraw a question, but you cannot withdraw a witness's testimony.


C. Reasons to respond to the objection with an argument for admissibility.
· You believe the evidence is admissible. 
· The evidence is important to your case. 
· The judge expects it. Obviously, if the judge asks you for a response, or looks at you expectantly, you should reply. 
REBUTTALS DURING OBJECTIONS
Don't. You had your chance to explain your objection. If you blew it, shut up and take your lumps. (editor’s note:  remember the “shut up” came from Professor Talford and not from your friendly JMS Gifted Humanities teachers.)
ALLOWABLE OBJECTIONS AND HOW TO PHRASE THEM
From:  “Mr. Morrill”, Millbury High School, Millbury, Massachusetts. “Law Notes for Trial”. http://www.millbury.k12.ma.us/hs/law/index.html. January 21, 2006.
An effective objection is designed to keep inadmissible testimony, or testimony harmful to your case, form being admitted. It should be noted that a single objection may be more effective in achieving this goal than several objections. Attorneys can and should object to questions which call for improper answers before the answer is given, (You must know your case and be QUICK)

As with all objections, the JUDGE will decide whether to allow the testimony, strike it or simply note the objection for later consideration. Judges' rulings are final. You must continue the presentation even if you disagree. A proper objection included the following elements:

1. attorney addresses the judge, 

2. attorney indicated that he/she is raising an objection. 

3. attorney specifies what he/she is objecting to, e.g. the particular word, phrase or question, and 

4. attorney specifies the legal grounds that the opposing sides is violating.

Example: (1) "Your honor, (2) I object (3) to that question (4) on the ground that it is compound" 

Allowable Evidentiary Objections

1. Facts in the Record
One objection available which is not an ordinary rule of evidence allows you to stop an opposing witness from creating now facts. If you believe that a witness has gone beyond the information provided in the Witness Statements, use the following form of objection:
"Objection, your honor. The answer is creating a material fact which is not in the record." or 
"Objection, your honor. The question seeks testimony which goes beyond the scope of the record.
2. Relevance
To be admissible, any offer of evidence must be relevant to an issue in the trial. This rule prevents confusion of the essential facts of the case with details which do not make guilt more or less probable.
Examples: 

1. A witness may say that she saw a man jump from a train. This is direct evidence that the man had been on the train. It is circumstantial evidence that the man had just held up the passengers.

2. Eyewitness testimony that the defendant shot the victim is direct evidence of the defendant's assault, while testimony establishing that the defendant had a motive to shoot the victim, or that the defendant was seen leaving the victim's apartment with a smoking gun is circumstantial evidence of the defendant's assault.

Form of Objection: "Objection, your honor. This testimony is not relevant to the facts of this case. I move that it be stricken from the record." 

3. Laying a Proper Foundation 

To establish the relevance of circumstantial evidence, you may need to lay the foundation. Laying a proper foundation means that, before a witness can testify to certain facts, it must be shown that the witness was in a position to know about those facts.

Example:

If attorney asks a witness if he saw X leave the scene of a murder in question, opposing counsel may object for a lack of foundation. The questioning attorney should ask the witness first if he was at or near the scene at the approximate time the murder occurred. This lays the foundation that the witness is legally competent to testify to the underlying fact.

Sometimes when laying a foundation, the opposing attorney may object to your offer of proof on the ground of relevance, and the judge may ask you to explain how the offered proof related to the case.

Form of Objection: “Objection, your honor. There is a lack of foundation.”
4. Personal Knowledge
In addition to relevance, the only other hard and fast requirement for admitting testimony is that the witness must have a personal knowledge of the matter. Only if the witness has directly observed an event may the witness testify about it. 

Witnesses will sometimes make inferences from what they actually did observe. An attorney may properly object to this type of testimony because the witness has no personal knowledge of the inferred fact. 

Example: The witness knew the victim and saw her on March 1, 1991. The witness heard on the radio that the victim had been shot on the night of March 3, 1991. The witness lacks personal knowledge of the shooting and cannot testify about it. 

Form of Objection: “Objection, your honor. The witness has no personal knowledge to answer that question.” 

5. Character Evidence 

Witnesses generally cannot testify about a person’s character unless character is an issue. 

Examples: 

1. The defendant’s minister testifies that the defendant attends church every week and had a reputation in the community as a law-abiding person. This would be admissible. 

2. The prosecutor calls the owner of the defendant’s apartment to testify. She testifies that the defendant often stumbled in drunk at all hours of the night and threw wild parties. This would probably not be admissible unless the defendant had already introduced evidence of good character. 

Form of Objection: “Objection, your honor. Character is not an issue here.” or 


“Objection, your honor. The question calls for inadmissible character evidence.

6. Opinion/Speculation 

Witnesses may not normally give their opinions in the stand. Juries must draw their own conclusions from the evidence. However, estimates of the speed of a moving object or the source of a particular odor are allowable opinions. 

Example: A taxi driver testifies that the defendant looked like the kind of guy who would shoot old people. Counsel could object to this testimony and the judge would require the witness to state the basis for his/her opinions. 

Form of Objection: “Objection, your honor. The question calls for inadmissible opinion testimony (or inadmissible speculation) on the part of the witness. I move that the testimony be stricken from the record.” 

7. Hearsay 

If a witness offers an out-of-court statement to prove a matter asserted in that statement, the statement is hearsay. Because they are very unreliable, these statements ordinarily may not be used to prove the truth of the witness’s testimony. For reasons of necessity, a set of exceptions allows certain types of hearsay to be introduced. 

Examples:

1. Joe is being tied for murdering Henry. The witness testifies, “Ellen told me that Joe killed Henry.” If offered to prove that Joe killed Henry, this statement is hearsay and probably would not be admitted over an objection. 

2. However, if the witness testifies, “I heard Henry yell to Joe to get out of the way,” this could be admissible. This is an out-of-court statement, but is not offered to prove the truth of its contents. Instead, it is being introduced to show that Henry had warned Joe by shouting.  Hearsay is a very tricky subject.

Form of Objection: “Objection, your honor. This testimony is hearsay. I move that it be stricken from the record.”
8. Leading Questions 

As a general rule, the direct examiner is prohibited from asking leading questions: he/she cannot ask questions that suggest the desired answer. Leading questions are permitted on cross-examination. 

Examples:

1. Counsel for the plaintiff asks the witness, “During the conversation, didn’t the (BAD) defendant declare that he would not deliver the merchandise?” 

2. On the other hand, counsel could rephrase her/his question, “Will you state what, if anything, the defendant said during this conversation, relating to the delivery of the merchandise?”

Form of Objection: “Objection, your honor. Counsel is leading the witness.” 

9. Argumentative Questions/Badgering the Witness
An argumentative question challenges a witness about an inference from facts in the case.

Example: Assume that the witness testifies on direct examination that the defendant's car was going 80 mph just before the collision. You want to impeach the witness with a prior inconsistent statement. On cross-examination, it would be permissible to ask, "Isn't it true that you told your neighbor, Mrs. Ashton, at a party last Sunday that the defendant's car was going only 50 mph?"

The cross-examiner may legitimately attempt to force the witness to concede the historical fact of the prior in consistent statement.

Now assume that the witness admits the statement. It would be badgering to ask, "How can you reconcile that statement with your testimony on direct examination?" The cross-examiner is not seeking any additional facts; rather, the cross-examiner is challenging the witness about an inference from the facts.

Questions such as "How can you expect the judge to believe that?" are similarly argumentative and objectionable. The attorney may argue the inferences during summation or closing argument, but the attorney must ordinarily restrict his or her questions to those calculated to elicit facts.

Form of Objection: Objection, your honor. Counsel is badgering the witness."
10. Asked and Answered 

Asked and answered is just as it states, that a question which had previously been asked and answered is asked again. This can seriously inhibit the effectiveness of a trial.

Examples: 

1. On Direct Examination - Counsel A asks B, "Did X stop for the stop sign?" B answers, "No, he did not." A then asks, "Let me get your testimony straight. Did X stop for the stop sign?"
Counsel for X correctly objects and should be sustained.

BUT:
2. On Cross-Examination - Counsel for X asks B, "Didn't you tell a police officer after the accident that you weren't sure whether X failed to stop for the stop sign?" B answers, "I don't remember." Counsel for X then asks, "Do you deny telling him that?"
Counsel A makes an asked and answered objection. The objection should be overruled. Why? It is sound policy to permit cross-examining attorneys to ask the same question more than once in order to conduct a searching probe of the direct examination testimony.

Form of Objection: "Objection, your honor. This question has been asked and answered.
11. Compound Question
A compound question joins two alternatives with "or" or "and" preventing of a witness from being as rapid, distinct, or effective for finding the truth as is reasonably possible.

Examples: 

1. (Using "Or") "Did you determine the point of impact (of a collision) from conversations with witnesses, or from physical marks, such as debris in the road?"

2. (Using "and") "Did you determine the point of impact from conversations with witnesses and from physical marks, such as debris in the road?"

Form of Objection: "Objection, your honor, on the ground that this is a compound question."
The best response if the objection is sustained on these grounds would be, "You honor, I will rephrase the question," and then break down the question accordingly. Remember, there may be another way to make your point.

12.    Narrative

A narrative question is one that is too general and calls for the witness in essence to "tell a story" or make a broad-based and unspecific response. The objection is based on the belief that the question seriously inhibits the successful operation of a trial and the ultimate search for the truth.

Example: 
The attorney asks A, "Please tell us all of the conversations you had with X before X started the job."

The question is objectionable and the objections should be sustained. 
Form of Objection: "Objection, your honor. Counsel's question calls for a narrative." 

13.    Non-Responsive Witness

Sometimes a witness's reply is too vague and doesn't give the details the attorney is asking for, or he/she "forgets" the event in question. This is often purposely used by the witness as a tactic in preventing some particular evidence to be brought forth. This is a ploy and the questioning attorney may use this objection to "force" the witness to answer.

Form of Objection: "Objection, your honor. The witness is being non-responsive."
14.    Outside the Scope of Cross-Examination

Re-direct examination is limited to issues raised by the opposing attorney on cross-examination. If an attorney asks questions beyond the issues raised on cross, they may be objected to as "outside the scope of cross-examination."

Form of Objection: "Objection, your honor, "Beyond the scope"
ORDER OF TRIAL PROCEEDINGS

1.
Preliminaries

· Bailiff calls court to order, attorneys stand and judge enters room

· Judge asks for attorneys' names; attorneys give their names and whom they represent.


2.
 Jury selection (not usually done at trial competitions)


3.
 Opening statement


· Plaintiff (or prosecutor) gives an opening statement

· Defendant gives an opening statement.

4.
Plaintiff's case 

· Plaintiff calls Witness No. 1 

a) Plaintiff conducts direct examination

b) Defendant conducts cross-examination

c) Plaintiff conducts brief re-direct 

· Plaintiff calls remaining witnesses. For each one:

a) Plaintiff conducts direct examination

b) Defendant conducts cross-examination

c) Plaintiff conducts brief re-direct

· Plaintiff announces that s/he rests

5.
Defendant's case

· Defendant calls Witness No. 1

a) Defendant conducts direct examination

b) Plaintiff conducts cross-examination

c) Defendant conducts brief re-direct

· Defendant calls remaining witnesses. For each one:

a) Defendant conducts direct examination

b) Plaintiff conducts cross-examination

c) Defendant conducts brief re-direct

· Defendant announces that s/he rests.

6.
Closing arguments

· Plaintiff presents his or her argument

· Defendant presents his or her argument


7.
The judge instructs the jury on the law

8.
 Jury deliberation

· The jury deliberates in secret long enough to get at least one free meal. (editor’s note:  this is a  joke from Professor Talford, JMS jurors are asked to make deliberations as quickly as possible)

· If the jury requests more instructions or a review of evidence, it takes place in open court with the parties present. Even the judge may not communicate ex parte with the jury.

· The jury returns its verdict, the lawyers are summoned, and the verdict is read.
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